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Dear EMS Colt: 
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I am witing in response IO our recent te!ephone conversation in which you requested our 
opinion with respect to the foilowing facts: 

1. An air musxm is operated by a non-exempt owner. 

2. The air musetum is leasing space at a United States Air Force base 
under circumstances that satisfy the requirements for a “possessory 
interest” under section 107 of the Revenue and Taxation Code. 

Under the above f&x. the question that arises is as follows: Whether or not the air 
museum has a tavabie possessory interest in the leased property? 

As set forth in Properry Tax Rule 2 1: “Excluded from the meaning of ‘tazable 
possessor-y interest’ is any possessary interest in real estate located within an area to which the 
United States has exclusive jurisdition concerning taxation. Such areas are commonly referred 
to as federal enctaves.” Thus. w’hiie possessory interests heId by lessees or other users of federal 
property are generally taxable, those possessory interests that are held by lessees or other users in 
property within a federal enclave are not. A federal encIave is property over which the federal 
government holds exclusive jurisdiction. 

Article I, section 8. ciause 17 of the United States Constitution.provides that Congress is 
empowered to “exercise exciusive Legislation in all Cases whatsoever . . . over all Places 
purchased by rhe Consent of the Legislature of the State in which the Same shall be, for the 
Erection of Forts, iMagazines. krsznals, Dock-Yards, and other needful Buildings.” (See 
McFarlin v. Benny Y (1980) 101 CaL.4pp.Zd 178. 180. ’ This provision has been appiied to 

’ In 1940, the Buck Act “waived exciusive territoriai jurisdiction over federal enciaves as an impediment to state 
sales or use mxes.” (CA Feakk Inc. Y. SBE (1988) 204 Cal.App.jd 352. _i 728.) No such waiver has been enac:cd 
as to properry taxes on possessor]/ interesrs on federal enclaves. 
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invalidate taxes imposed upon properry Iocated in federal enclaves. (Surplus Trading Co. v. 
Cook (1930) 251 U.S. 647; US v, Mississippi TUK Commission (1973) 412 U.S. 362.) 

As ir is located on an Air Force base. the insranc properry lessed to the air museum may 
be locared within a federal enciave, over which. as indicated above, the federal govemmenr has 
exciusive jurisdiction. The issue of whether or nor the Air Force base is, in fact, within an area 
of exciusive fecierai jurisdiction so as to proscribe any sxze or local prope.rty taxation rums on 
the dale thar tie federal government acquired the land upon which the base was consxucted. 
Genera& speaicing, cessation of property from California to the fedenl governmenr for military 
bases did nor resepe to the State the power of taxxion prior to 1939. In that year, tie 
predecessor of section 126(e) of the Government Code was enacted, which reserves 10 the Stare 
the power of taxation as to any Iarer transfer. Unless such reservation is made at the rime of 
ceding the Iand KO the United States, the jurisdiction of &e federal government is excIusive and 
a tax cannot be asserted against any po&essory inrerest wiKhOUK express con@Ssiod 
authorization. (U.S. Con% m It $8, cf. 17.) An exampte of such amhorization is iilustrared in 
Offuc Housino Cot-o. v. Sarnv Counrv (1956) 2S7 U.S. 253; see also DeLuz Homes. Inc. v. 
Counrv of San Dieno (1955) 45 Cal.2d 546. 

In making a determination of whether or not the fedenl government has exciusive 
jurisdiciion over the instant Air Force base. your firsr inquiry should be to determine when the 
properry upon which the base was constructed was firsr ceded to the United States. This 
information can be obtained f&n the Staxe Lands Commission. If the property was ceded after 
1939 with the limitation of seczion 126(e) of the Gove,mrnent Code reserving the power of local 
taxationt any possessory imerest he!d by the air museum on such propew would be a taxabie 
possessory inrerest. If, on the other hand, the land was ceded prior to 1939, then, in the absence 
of eyuress consressional authorization, any possessor-y interesf held by the air museum on the 
base LouId &be t&xabIe; instead, ic would be immune from locai property taxation 

The views expressed in this Ietter are only advisory in nature; they represent the analysis 
of the legal staff of the Board based on present law and the facts set forth herein, and are not 
binding on any person or public entity. 

Please call me if you h3ve any questions. 

Very truly yours, 

Robert W. Lambert 
Senior Tax Counsel 

cc: Mr. Dick .Johnson, ;\/IIC:63 
Mr. Rudy Bischop. 3tIC:64 
Ms. Jennifer Willis. MlC70 


